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H O W A R D, Chief Judge.

91 Following a jury trial, petitioner Granville Jackson was convicted of aggravated

driving under the influence of an intoxicant while his license was suspended and sentenced
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to 4.5 years’ imprisonment. This court affirmed his conviction and sentence on appeal. See
State v. Jackson, No. 2 CA-CR 2007-0158 (memorandum decision filed Aug. 12, 2008).
Jackson filed a petition for post-conviction relief that the trial court dismissed. He challenges
that decision in this petition for review.

92 As he did below, Jackson contends a significant change in the law applicable
to his case “would probably overturn his conviction.” Specifically, he contends the trial court
erroneously instructed the jury on the meaning of the term “actual physical control”
contained in A.R.S. § 28-1381. He bases his contention, however, entirely on State v.
Zaragoza, 220 Ariz. 24, 202 P.3d 489 (App. 2008), which has since been vacated by our
supreme court. State v. Zaragoza, __ Ariz. 209 P.3d 629 (2009). In Zaragoza, this
court had reversed the defendant’s conviction based on a jury instruction that contained
language identical to that used in this case. /d. 49 3, 5. Our supreme court, however, found
the instruction had accurately stated the law, although it recommended a different instruction
to be used prospectively, and it affirmed Zaragoza’s conviction. Id. 49 18, 21-22. Because
the supreme court’s decision supports the trial court’s denial of post-conviction relief in this

case, we grant Jackson’s petition for review, but we deny relief.

JOSEPH W. HOWARD, Chief Judge
CONCURRING:

PHILIP G. ESPINOSA, Presiding Judge

JOHN PELANDER, Judge
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